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CONSIDERATIONS 


ON THE 


Neceſſity of an Arrzal, Se. 


ſtitution ; for by what I am able to dif- 
cern, it is not eaſily to be determined by 
the Statutes, in whom there is a decifive 
Sentence. Various Intereſts and Preju- 
dices lead Men to different Determina- 
tions ; ſome affirm that the Judgment of 
the Chancellor, or Vice-Chancellor, is 
not decifive, but that the Senate have a 


Right of rejudging it: Others as boldly 
B 


or 


121 
or Vice-Chancellor, and declare that his 
Sentence is not to be controverted: Both 
defend their Arguments and Opinions 
with Paſſages taken from the Statutes. 
As I am not ſufficiently acquainted with 
our Univerfity Laws. I ſhall not pretend 
to fay, in whom according to them this 
Right and Power is lodged, but ſhall at- 
tempt to prove that if the Vice-Chancel- 
lor has ſuch an infinite unlimited Power, 
our Inſtitution was faulty in its Origin, 
and if fo ought to be amended ; for there 
can be no greater Mark of a moſt brutiſh 
Stupidity, than for Men to continue in 
an evil Way, becauſe their Anceſtors 
know him not) thinks it is unlawful to 
make Alterations in the Univerſity Laws, 
becauſe Lord Chief Juſtice Halt judged 
It not reaſonable to revoke or alter the 
Statutes of a Founder. As Members of 
Gratitude and other Ties to acquieſce in 
their Statutes, as they were ordained by 
thoſe who had a Right to diſpoſe of their 


own, 


131 
own, and order it in whatſoever Man- 
ner pleaſed them beſt : But that there is 
the fame Reaſon for us to abide by the 
ancient Laws of the Univerſity, which 
were not given us by any Founder, but 
received and confirmed by the Votes of 
the Senate, and till paſt by them had no 
real and true Force ; I could never find, 


however clear it may appear to our 
Author. 


If the Power of inſtituting Laws be in 
the Body of the Univerſity, that of abro- 
gating them muſt be neceffarily. Cajus 
enim eft inſtituere, ejuſdem eft abrogare. 
And if we have this Power, it is our Duty 
to exert it whenever the Good of the 
Univerſity requires it. 


Nothing was ever ſo perfectly framed 
by the Invention of Man, as not to give 
ſome Teftimeny of Human Imbecillity, 
and frequently to ſtand in need of Repa- 
rations and Amendments. According to 
the beſt of their Knowledge did our An- 
caſtors devide Laws which might be be- 


B 2 neficial, 


141 

 neficial, and productive of the Good of 
ſubject to Errors, which if we are able 
to diſcover, we certainly ought to amend; 
and this cannot be called a groundleſs 
Opinion, fince it is ſupported by the great 
Lord Feruleam, who much wiſhed for a 
Reviſal of the Statutes, that ſuch as for 
various Reaſons were defective might be 
changed or aboliſhed. Quandoguidem 
Academiarum inſtitute, plerungue origi- 
nem traxerint a temporibus bhiſce noſtris 
baud paulo obſcurioribus et indetroribus, 
es magis cunvenit ut examini denus fubjici- 
entir. And if' thoſe which regarded 
the ' Promotion of Learning might be 
amended, conſequently thoſe may which 
| were intended for the Increaſe of Virtue 
and Diſcipline. And moreover to change 


_ © pugnant to Reaſon nor Religion; for they 


were not revealed to us by God, to an- 
1 


151 
They muſt then be poſitive ; I call thoſe 
poſitive Laws which wiſe Legiſlators, 


fition, Religion, &c. of any People, have 
inſtituted and enafted : But as by Time 
and other Circumſtances, the Spirit and 
Character of a Nation are often changed, 


is one great Perfeftion of human Pru- 
dence ; it was by theſe Means, by thus 
adapting their Laws to the Temper of the 
the Romans roſe to Power, Grandeur, 
and Dominion : And we find that King- 
doms have been glorious or infamous, re- 
ſpected or deſpiſed, as they have well or 
in executed this principal Part of Policy. 
If therefore our Laws may be ranked 
of them as occaſion requires, in order to 
the Good of the whole Body, or elſe all 
the greateſt and wiſeſt Nations, inſtead of 
deſerving Praiſe, ought to be ſtigmatiſed 
6— — n 


161 


done amiſs in correcting the Errors of 
our favage Anceſtors, the Laws and 
Practices of the ancient Druids, our 
Priefts, and Legiſlators ; and as ſuch muſt 
have had a Right inherent in them, to 
make their Laws eternal and indiſpenſa - 
ble. But we are told that it is not Length 
of Time, nor the Dignity of the Legiſ- 
lator, but Equity only that can com- 
mend Laws ; and when they are found to 
and if they are prejudicial to the Good of 
a Community, they cannot be juſt, and 
conſequently not Laws, as St. Auguſtine 
—_— Mibi Lex efſe non vi- 
detur, qua juſla non fuerit. And to 
not only be derived from the Law eter- 
nal; Nibil enim juſtum argue legitimum 
oft quod now ab c terna lege fibi bomines de- 
rrvaverint ; but be productive of the 
Virtue, Proſperity, and Happineſs of the 
confirmed and continued by their Appro- 
bation : Tum demum humane leges vim 
babent ſuam, cum fuerint non mods inflitu- 


&, 


[7] Ty 
te, ſed etiam fir matæ approbatione cummu- 
nitatis. But to ſay more on this Head is 
needleſs, for theſe Oppoſers of new Regu- 
lations acknowledge ſuch a Power in the 
Univerſity, by their ſtrenuous Attachment 
to the late ones: It is plain from thence, 
that they thought our Forefathers had 
Thing, which might happen in future 
Ages. They have therefore attempted 
to ſupply their Want of Foreſight by add- 
ing ſome news Laws, or by giving great- 
er Perfection to thoſe which by them 
their Laws according to the Times they 
lived in ; but as by an infinite. Variety of 
fince, it would be Folly in us obſtinately 
to purſue the Plan laid down by them in 
every Part: As great almoſt 2s it would 
have been in the Romans not to have pu- 
giſlators had not guarded againſt it ; ours 
might not think an Appeal neceſſary, rec- 
koning it impoſſible for them, in whom 
they had placed the Power of judging, to 


err. 


[8] 
err. The Romans perceived the Errors 


of their Legiſlators, and amended them. 
It may perhaps happen hereafter, that our 
Judges may be liable to the Infirmities 
of Man, and err likewiſe: We ought 
therefore to guard againſt the Conſe- 
quence of ſuch Errors; for moſt Men 
are ſo inclined to Vice, and fo fubje& to 
Paſſion, that they ſtand in need of Re- 
oy ns 
ally when they arc intruſted with Power. 
But I ſhould not have dwelt fo 
« Subject, ſelf-evident and confirmed by 
the wiſeſt of all Ages; I ſhould not 
have inſiſted on this Truth, had I not 
obſerved a Defire in that Writer to ad- 
vance and propagate an Opinion quite 
contradictory to it. © As therefore this 
an 
« Conſtitution of the Univerſity, and to 
« create Rights, not only unknown to 
< the Statutes, but even contrary to and 
« inconſiſtent with them ; it was equally 
« unfit to be offered on the Part of the 
Body, and to be received and counte- 
* nanced by the Magiſtrate at their 

Head: 


19.1 
: And as it's Effect (if it | 


wy 
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* the End to be governed by them; his 
*« Duty being to correct them in the firſt 
« Place, and then to ſubmit to their 
* Correction for ſo doing. A Scheme 
« of Diſcipline truly admirable! I 
am afraid that from too great Eager- 
neſs, he has fallen into an Error. If 
the Truth had been fairly examined by 
him, he muſt have becn convinced of the 
contrary. The Roman Conſuls were in- 
_ veſted with the ſupreme Power by that 
People, to whom they were ſubject, and 
might be puniſhed as well as others, it 
they tranſgreſſed the Laws; and were 
obliged to give an Account of their Go- 
vernment. To follow the Doctrine of 
our Author is to give unlimited and un- 
controuled Power, ſuch as is proper for 
Slaves only to be ſubject to, or a Nero, 
or Caligula to defire : According to his 
Notions, the Conftitution of the Roman 
State was more conſiſtent with Reaſon 
and Equity, when oppreſſed by Tiberius 
and Domitian, than when they were ſu- 
— — than when 


Dictatort 


{ 1 ] 
bunal and ſubmitted their Actions to the 
Cenſure of a free and virtuous State. I 
could, if it were neceſſary, mention many 
more Inſtances to prove that the Jus 
ani madvertendi in magiſtratus, is not 
unuſual, or irrational, as he fancies : But 
an Attempt to perſuade thoſe, whoſe Pre- 
judice them in an Oppoſition 
to whatever is right, and who are re- 
ſolved againſt Conviction, is Time both 


idly and itl-employed. It is now proper 
to leave the invidious Office of a Cen- 


ſurer, which I ſhould have been far from 


an Appeal, (whom this Writer has fo 
boldly and unwarrantably reflected on as 
being defirous to deſtroy the Rights of 
the Univerſity) by ſhewing that their 
ligion, Reaſon, or the Uſages of the 
delivered down to us in Hiſtory 


C 2 It 


in Nature; 1 grant, it jvill be more con- 
ducive to the Welfare of this Body, to 
confer.on. one the, moſt full and extended 
Power. But till we can be morally 
certain of ſuch a Succeffion of annual 
Magiſtrates, I do affirm that it is abſurd 
to ever cleft any Man into an Office, for 
the Execution of any Part of which he 
| hall not be accountable to his Conſtitu- 


1131 | 
ents: And this Poſition is ſo conſonant 
to Reaſon and Experience, that none but 
Men of ill Hearts, or weak Underftand- 
ings can ever with to oppoſe it. But by 


this Appeal the Prerogative, Rights, and 
Dignity of the Vice-Chancellor are in no 
wiſe diminiſhed ; for if his Actions and 
Decifions are conſiſtent with Virtue- and 
Equity, he is ſupreme, unlimited and 
uncontrouled. When Trajan delivered 
his Sword to the Prefect, commanding 
him to uſe it for him if he governed well, 
and againſt him if he governed ill; be 


been excreted vill Tries hed fait for- 
feited his ' Right to the Roman Empire, 
by his Unworthineſs to reign. Though 
theſe Limitations only ſerve to ſtrengthen 
his Power, while he uſes it for thoſe 
Ends, for which it was intruſted to him. 
When he ceaſes to do fo, when he 
converts it to his own Views and Ends, 

| I 


( 14 ] 
I defy any Man to affign Reaſons for his 
not being ſubject to Limitations. For 


Juſtice, Equity, the Laws of God and 
Man, Reaſon and Self-preſervation de- 
mand from us the Puniſhment of In- 
juſtice, the redreſſing Injuries, the re- 
lieving of the Oppreſſed: And whatever 
Community confer on a fingle Man (un- 
lefs he is Infallible) the Privilege of in- 
terpreting and executing their Laws with- 
veſt themſelves of the Right which they 
naturally have, and are bound to exert in 
encouraging Virtue, ſupprefling Vice and 
ſeeing Juſtice duly adminiſtred. The 
Innocent may be accuſed by the Frand 
and Treachery of his Accuſers, the Judge 
may be deceived and pronounce that 
Condemnation, which muſt be final, as 
paſſed by an unlimited Authority; we 
may know and commilſerate the State of 
the unhappy Perſon, but cannot redreſs it. 


And I chuſe to inſiſt the longer on 
this Subject, as I am perſuaded that ſome 
1 Men 


11251 
Men of Judgment and Integrity, if they 
would candidly and impartially conſider 
the Advantage which would accrue to 
the Univerſity by voting a Right of Ap- 
peal, that all Diſputes would then ceaſe, 
that all would unite in promoting good 
more ſtrenuous and zealous in afferting 
it, than they are now in oppoſing it. If 
they would confider that partial and pre- 
judiced Vice-Chancellors can only ſuffer; 
that the Juſt, if ever their Sentence 
ſhould be canvaſſed, would have the 
Pleaſure and Satisfaction of hearing it ap- 
proved by the unanimous Voice of the 
Senate. If this is any Hardſhip, any In- 
jury, I do not deſire them to favour my 
Propoſal ; but till they can fatisfy the 
World that it is, it is their Duty to pro- 
bers of an Univerfity, whoſe Good and 
Proſperity they are obliged to advance as 
much as is in their Powers, by the moſt ſo- 
lemn Ties ; and as the Heads and Maſters 


of Colleges have been cenſured by ſome 
for 


BL 
Rage, Prejudice and Violence in 
— . cone 
yn greater Proof of the Integrity 
Upcighineſs wet xe F-oghd 
= ittĩ 2 
— be found blameleſs, they 

cleared from thoſe many Aſperſions 
- we ao: ol pos 
— 2 


Let them ſubmit their Ations to the pub- 
Aunt bee Raman Sat 


* the Reaſon is 
r and 

I will not — ada 
88 r 
D 44 * 

But granting that according to 

verſity Statutes, there is no Appeal; > 
GR wo, Toy 
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| to it: No virtuous Man can 
r 
Evil, but never can prejudice himſelf, 
fince the Integrity of his Life and Ac- 
tions will make him in every reſpect ſu- 
perior to it: For thoſe only are offended 
at good Laws, who are moſt likely to 
break them, who either have ſome In- 
clination already to do Ill, or fear that 
they inay have. They are not like that 
Ancient, who was glad to have his own 
Inclination to Virtue approved of and 
even enforced by Law ; who was will- 
ing to be under a Neceſſity of doing and 
acting what was Right. 


1 ſhall now endeavour to evince the 
Neceffity of an Appeal; as to prove that 
Neceflity, it may be ſuperfluous to men- 
tion the many Ties we are under to ad- 
vance the Good and Proſperity of this 
Body, that we are enjoined to it by the 
Laws of God, Nature and Reaſon, that 
we have the additional Obligation of an 
Oath: : That the perpetual Jarrings we hear 


D every 


* 


[18] 
every Day, that we are divided into Fac- 
among us, that all the Diſorders we fee 
or fear are the fad Effects of theſe Diſ- 
putes ; I fay that to mention theſe Rea- 
ſons for an unanimous Concurrence in 
voting an Appeal, are needleſs, as I be- 
lieve every Member of the Senate, every 
Governor in this Body is ſufficiently ſen- 
fible of the Duties they owe to God as 
Men, to us as Members of this Society ; 
theſe Obligations, as the Heads know 
that theſe Places of Truſt were not made 
for their Intereſt, Profit, and Advantage, 
but for the Good of the Governed : That 
it is therefore their Duty to promote the 
common Good, not to increaſe their own 
Tower by deſtroying it: That the Senate 
is the Guardian of our Security, defigned 
to reftrain the Practices of all thoſe who 
ſhall either wilfully, or ignorantly attempt 
to fruſtrate the Intentions of our Ance- 
tors: And that every Perſon, who 


through 


— 


. — 
ꝶ—ͤ— — —ů 


the deſired Eſſects, they were repugnant 


[ 19 ] 
through Fear, Prejudice, or Indolence, 
oppoſes or neglects to co-operate in ad- 
vancing the Welfare of the Univerſity, 


is highly guilty. 


If our Anceſtors did not grant an Ap- 
peal, they erred in the Means for pro- 
ducing the Good which they intended ; 
the Methods that they took to accompliſh 
it, were not anſwerable to their Intents : 
If therefore we will be juſt to them, it 
will become us rather to purſue thoſe, 
than their Ordinances. If the Glory and 


Felicity of the Athenian State was the 


fole View and Aim of Draco, when he 
enacted Laws wrote in Bleod, it was by 
abrogating them that Solon fulfilled his 


Will ; for if they were not productive of 


to what he propoſed, and by annulling 
tended. If the Spartans in veſting their 
Kings with unlimited Power, deſigned 


the Permanency and Stability of their 


6 
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[ 20] 
n of it, by aſſenting to the Creation of 
e 
trary, he produced the Good that 
Anceſtors fo zealouſſy, but wrongly la-: 
boured for. If Solon, if Theopompus are 
blameable for attending more to the Will, 
than Words of their Predeceſſors; let us 
avoid fo fatal an Error, let us religiouſly 
adhere to every ancient Ordinance, whe- 
ther juſt or unjuſt, productive of our 
Happineſs or Miſery. Why then ſhould 
I enumerate the wiſe, valiant, and hap- 
py People, who judged Appeals the Fun- 
damental of their Liberties. The Re- 
collection of their Felicity, and the chief 
Cauſe of it, will but give freſh Pungency 
to thoſe Griefs, additional Strength to 
not alleviate, as they undeſignedly were 
impoſed on us by our Anceſtors: Yet 
 furely our Minds cannot be ſo blinded 
by an idle prepoſterous Superſtition. 1 
ſhould” not thus have lengthned this Di- 
| greffion, had I not obſerved a too eaſy 


Tenderneſs 


— — . — 
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'Tenderneſs and filly Attachment in fome 
Men, to particular Statutes, whoſe ſole 
Merit is their Antiquity. 


In the Infancy of Rome her Kings had 
abſolute Power, but when by an innate 
Propenſity to virtuous and glorious At- 
chievements, ſhe had enlarged her Ter- 
ritories, Men ſoon became more jealous 
of their Rights; they immediately felt 
the fatal Conſequences of unlimited Mo- 
Tarquins, and veſted the Government in 
Confuls, Decemviri, and Dictators: But 
perceiving that the moſt Wiſe and Virtu- 
ous could not arrive at a State of moral 
, Perfection, that the Luſt of Dominion 
* firangely and wonderfully infinuates k- 
it neceſſary to reſerve to themſelves the 
Right of judging, whether a juſt and 
proper Uſe was made of the Power en- 
truſted, and enacted this falutary Law: 
 Magiſtratus nec obedientem & noxium ci- 
ceto, 


[ 22 } 
ceto, ni per majorue poteſftas, 1 4 
probibeſſit, ad quos provacatio eſto; which 
Law was thrice paſſed in the Space of 
two hundred and ten Years. Badem 
anno M. Valerius conſul de provecatione 
legem tulit, diligentius ſandtam. Tertio 
es tum pol reges exatios lata eft, ſemper 
Lr Canſam renovande fe. 
plus paucerum opes, quam litertas plebis 
poterant. They alſo appointed Tribunes 
as-Proteftors of their Rights, whoſe Of- 
fice it was to check and reftrain the un- 
bounded Deſires of thoſe, whom Rage 
and Ambition rendered impatient of any 
Virtue, Liberty, and her Fondneſs for 
x, decreaſed together, ſhe became neg- 
gent of her Privileges, loſt her Pre- 
rogative of Appeal, ſubmitted to the ar- 
| bitrary Will of profligate abandoned Ty- 
rants. By the Athenian Laws, any Man 
might appeal from the Determination of 
the Judge to the People; if through 


( 23 ] 
and Integrity, they had ill executed their 
Duty, upon reſigning their Offices, any 
Laws had their full Force, when their 
Magiſtrates and Princes were deterred 
Dread of Puniſhment, ſhe was the Glory 
and Pride of Greece, diſtinguiſhed for 
her Valour and Humanity. Solon, who 
had ſtudied Men, their Tempers, Man- 
ners, and Difpoſitions, was too well ac- 
quainted with the Corruption of human 
Nature, to expect Juſtice from thoſe 
who fear no Puniſhment, if guilty of In- 
juſtice. To amend therefore this Deſect 
in the Heart, to force Men to the Prac- 
tice of Virtue and Honeſty in the Exe- 
cutlin of nr Cie, 25 captied het 
pealing. The rough, unpoliſhed Valour 


of the Spartan, required a Conftitution 
differently modelled. in many Reſpects 
from the Athenian, yet in that, the Power 
was ultimately lodged in the People, to 
whom every Citizen might appeal, to 


1241 
reſponſible for their Actions. To this 
nice Diſtribution of Power, this Regard 
to the Preſervation of their Liberties, the 
We find that, in the Jewiſb Inſtitution, 
Part of the Power was entruſted to the 
Aſſent the King could do nothing. And 
Zedekiab acknowledged fuch a Power to 
be inherent in them: Then Zedekiab the 
King ſaid, Behold, be is in your Hand : 
n 

againſt you, Jer. XXV. 
ſubmitted to Judgment as aw com- 
be mentioned to illuſtrate this great 
Truth, that the Good of the Governed 
and Security, that all Nations who have 
been moſt jealous of their natural Liberty, 


have reſerved to themſelves the Right. of 


8 Appeal, 


125 1 | 
Appeal, as the beſt and only Preſervative 
of it; that our Anceſtors therefore erred 
in not granting one; that we ſhould cor- 
rect this Error; that the Heads ſhould 
moting ſo public a Good, as they have had 
many Accuſations laid to their Charge, 
which this only can prove the Falſchood, 
or attone for the Truth, of. 


Thoſe who are fond of Cavilling, may 
perhaps object to my frequent References 
to the Laws and Cuſtoms of the Anci- 
ents, as if they did not in the leaſt affect 
I addreſs myſelf to, and the Cauſe I 
labour to defend. To them I anſwer, 
that for a Society who make Learning 
and Humanity their peculiar Study, to 
be directed in modelling their Laws by 
Men, who were wiſe and famous in their 
Generations, cannot but be an Honour 
to it. With Man born in Liberty and 
Freedom, the Cuſtoms of the moſt Va- 
hant, Learned, and the beſt poliſh'd Na- 


1261 
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would be Vanity in the moſt literal Senſe, 


if the avoiding the Errors, and imitating 
the Perſections of their Conſtitutions, i is 


idle and abſurd. 


Many Reflections might be added to 
theſe, I might mention our being all 
Members (when removed from the Uni- 
verſity) of a free Conſtitution founded on 
and modelled from the Perfeftions of all 
rection of which, many of this Society 
our Government ſhould therefore be an 
Epitome of whatever is Good and Great, 
of every Perfeftion in Ancient and Me- 
dern, in order to the better fitting and 
preparing them for thoſe noble Scenes of 
Life, in which they are to be engaged ; 
we ſhould then ſend them forth: princi- 
pled in Virtue and Policy : By ſeeing and 
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